Zephyrtel, Inc. (fka PeerApp Solutions, Inc.)
End User License Agreement
This End User Software License Agreement, along with
applicable Exhibits (collectively referred to as the
“Agreement”), is a binding agreement on the effective date
as indicated in the attached Purchase Agreement
(“Effective Date”), by and between Zephyrtel, Inc. (fka
PeerApp Solutions, Inc.), a company incorporated US,
located at 401 Congress Avenue, Suite 2650,Austin, TX 78701
USA (“PeerApp”), and the Buyer as indicated on such
Purchase Agreement (“Licensee”).
1.

Definitions

1.1
"Confidential Information” means: (a)
PeerApp and/or any of its licensors' marketing, products,
pricing, business and related information, including the
specific terms and conditions of this Agreement; (b) any
other information of PeerApp and/or any of its licensors
disclosed in tangible form and marked or identified as
proprietary or confidential; and (c) the internal design and
implementation techniques, and the object code and
source code, of the Products. Excluded from Confidential
Information is any information that the Licensee can
demonstrate that it is: (d) rightfully in the public domain; (e)
rightfully in Licensee’s possession prior to receipt from
PeerApp; (f) rightfully learned by Licensee from a third party
not in violation of any obligation of confidentiality or other
right; or (g) developed independently by Licensee without
benefit of the Confidential Information.
1.2
"Documentation" means those technical
publications, such as user documentation, user manuals,
installation guides, and training materials, supplied by
PeerApp in respect of the Products, including all information
made generally available by PeerApp to its licensees on the
use of the Products.
1.3
"Hardware" means all hardware
components provided by PeerApp, which are part of the
Product.
1.4
"Licensed Software" means all
accompanying or subsequently provided software and
computer programs in machine-readable form of the object
code included as an integral part of the Products.
1.5
"Product(s)" means the product distributed
by PeerApp generally commercially known as the UltraBand
family, which includes the Hardware, Licensed Software,
Documentation, updates, upgrades, and maintenance,
ordered by Licensee and provided to Licensee by PeerApp.
1.6
“Term” means the term of this Agreement
as defined herein.

2.

License Grant & Restrictions

2.1
License Grant. Upon payment by
Licensee of the applicable license fees or purchase price as
and when such amounts become due, PeerApp hereby
grants to Licensee a non-exclusive, non-transferable
worldwide license to use the Licensed Software, in object
code form only, (i) solely in connection with Licensee’s
internal business purposes, and for no other purpose (such as,
(without limitation), use by or for the benefit of, or distribution
to third parties, unless otherwise expressly provided
hereunder), and (ii) solely in accordance with such other
terms contained in the additional license grants for the
applicable Products ordered by Licensee as set forth herein.
It is understood that until payment of the license fees is made
in full, any license grant hereunder shall be deemed
temporary and revocable if such payment is not made.
Licensee may make one (1) copy of the Licensed
Software solely for backup and archival purposes. Licensee
may use the Product(s) within or in conjunction with any
other software, subject to the terms and conditions
contained herein, and any use shall always remain subject to
this Agreement.
In addition, the Licensed Software operates or
interfaces with certain third party free software programs, the
details, and the limitations applying to the use, of which, are
set forth in the Documentation.
2.2
License Restriction. Licensee shall display and retain
PeerApp’s and/or its suppliers' copyright, trademark,
proprietary, or confidentiality statement and other notices on
any portion of the Products however such Products are used.
Licensee shall (i) not attempt to reverse engineer,
decompile, disassemble, or attempt to derive the source
code of the Licensed Software or any portion thereof, or
otherwise derive its source code; (ii) not modify, port,
translate, localize or create derivative works of the Licensed
Software; (iii) knowingly take any action that would cause
any part of the Licensed Software to be placed in the public
domain; (iv) not disclose the results of any performance tests
or qualitative analysis on the Licensed Software to any third
party without the prior written consent of PeerApp; (v) not
use a total number of licenses in excess of the amount
allocated to it by PeerApp; and (vi) enter into any
agreement which term if followed, would result in the breach
of this Agreement. The license granted hereunder is specific
to Licensee only, and is not transferable to any other entity,
including subsidiaries and acquirers and other successors-ininterest to Licensee, without the prior written consent of
PeerApp.
2.3
No Implied License. Licensee acknowledges and
agrees that this Agreement in no way shall be construed to
provide to Licensee, or any third party, any express or implied
license to use, copy or otherwise exploit the Licensed
Software or any portion thereof, (including any intellectual
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property embodied therein) other than as specifically set
forth in this Agreement. Without limiting the foregoing,
Licensee may not sublicense or otherwise distribute the
Licensed Software or any portion thereof to any third party,
unless otherwise authorized by PeerApp in writing and in
advance.
2.4
Notwithstanding the terms and conditions of this
Agreement, all or any portion of the Licensed Software which
constitutes non-proprietary PeerApp software or software
provided under public license by third parties (“Freeware”), is
licensed to you subject to the terms and conditions of the
software license agreement accompanying such Freeware
whether in the form of a discrete agreement, shrink wrap
license or electronic license terms accepted at time of
download. Use of Freeware by you shall be governed
entirely by the terms and conditions of such license. Any
licenses for other third party software will be set forth in the
“Third Party Licenses” file which is part of the Product’s
documentation, or otherwise provided to Licensee.
2.5
Licensee acknowledges participation in the
PeerApp Global Internet Media Index Program whereby
PeerApp will collect anonymous network usage data for
aggregation to determine network usage trends and
forecast future infrastructure requirements. PeerApp shall not
share the identity of program participants or publish network
data from any single program participant. The collected
data will be represented in anonymous, aggregate form.
3.

Term & Termination

3.1
Term.
This Agreement will commence on the Effective Date and
will continue in effect indefinitely unless terminated in
accordance with the terms hereof.
3.2
Termination By Either Party. Either party may
terminate this Agreement immediately upon giving notice in
writing to the other party if such other party commits a
material breach of this Agreement and shall have failed to
cure such breach within thirty (30) days of receipt of a
request in writing from the notifying party to do so; provided,
however, that, under Section 6, a breach by PeerApp of its
obligations hereunder shall not be deemed to be a material
breach but instead shall be subject to the exclusive remedies
set forth in Section 6.2.
3.3
Termination by PeerApp. PeerApp may terminate
this Agreement immediately upon giving notice in writing to
Licensee, if Licensee infringes PeerApp’s intellectual property,
breaches the license grant and commits or permits any third
party to commit, any breach of confidentiality obligations
owed to PeerApp.
3.4
Effect of Termination. Licensee's right to use the
Licensed Software shall, without further action, cease upon
termination of this agreement. Within seven (7) days of
termination, Licensee shall return to PeerApp any and all
Confidential Information in its possession, together with a
certification by a duly authorized representative of Licensee

that all copies of the Licensed Software and Confidential
Information, which were not returned, have been destroyed.
4.

Intellectual Property Rights & Confidential Materials

4.1
Intellectual Property Rights. All intellectual property
rights in and to the Products shall remain the property of
PeerApp (and/or its licensors and/or its suppliers if
applicable), exclusively. Licensee shall have no rights in or to
the Products, including in the Licensed Software, except as
expressly set forth in this Agreement. Intellectual property
includes, but is not limited to, patents, inventions, invention
disclosures, Marks (as defined below), trade secrets, knowhow, formula and processes, software programs, proprietary
data and databases, copyrights and all other similar items of
intellectual property, whether registered or unregistered,
including any rights created therefrom, all proceeds thereof,
and the right to sue for past, present and future
infringements. All rights not expressly granted hereunder by
PeerApp are reserved by PeerApp for itself and its suppliers,
licensors and content providers. PeerApp retains the rights in
and title to its respective trade names, trademarks, service
marks, logos, domain names and other branding elements
and identifiers (the “Marks”), and any other intellectual
property previously or generally developed by PeerApp or its
affiliates. Licensee shall not copy, use, display, distribute or
transfer the Marks or other Intellectual Property of PeerApp,
except as expressly provided by this Agreement.
4.2
Confidentiality. Licensee shall not disclose, provide
or otherwise make available the Confidential Information of
PeerApp and/or of its licensors to any person, other than
authorized employees of Licensee who have signed
agreements with Licensee providing for the protection of the
Confidential Information, without PeerApp's prior written
consent. Licensee shall also protect the Confidential
Information through instructions to its employees, access
limitations, and the like, no less securely than if it were
Licensee's own intellectual property. No media containing
the Licensed Software shall be transferred, reproduced or
used in any way, other than as expressly permitted by this
Agreement.
5.

Intellectual Property Infringement

5.1
Intellectual Property Indemnification. PeerApp will
defend, at its own expense, any action against Licensee
based on a claim that the Licensed Software infringes a
United States patent or United States copyright or involves
misappropriation of a trade secret. PeerApp will pay such
damages or costs as are finally awarded against Licensee for
such infringement or misappropriation provided that
Licensee gives PeerApp: (a) prompt written notice of any
such action and of all prior related claims; (b) sole control of
the defense and settlement of such action; and (c) full
cooperation in any defense or settlement. PeerApp shall not
be liable for any fees, costs or damages incurred without
such prior written notice, control and cooperation.
Notwithstanding the foregoing, PeerApp shall have no
liability or obligation hereunder with respect to any
infringement claim if such infringement is caused by (i)
compliance with designs, guidelines, plans or specifications
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of Licensee; (ii) use of the Product by Licensee in an
application or environment other than as specified in
applicable Documentation, or in a manner for which it was
not designed; (iii) modification of the Product by any party
other than PeerApp; (iv) the combination, operation or use
of the Products with other product(s) or services not supplied
by PeerApp where the Licensed Software would not by itself
be infringing; (v) if the infringement or misappropriation
would have been avoided by Licensee’s use of the most
current version of the Licensed Software; or (vi) relates in any
manner to the data or content transmitted or utilized by
Licensee. Licensee agrees to defend PeerApp from and
against all liabilities, obligations, costs, expenses and
judgments, including court costs, reasonable attorneys fees
and expert fees, arising out of any of the circumstances
stated in subsections (i) - (vi) above.
5.2
Exclusive Intellectual Property Infringement
Remedy. Should the Licensed Software become, or in
PeerApp's opinion be likely to become, the subject of a
claim of infringement or trade secret misappropriation as set
forth herein, PeerApp shall, at its option and expense: (a)
obtain for Licensee the right to continue using the Licensed
Software; (b) replace or modify the Licensed Software so its
use becomes non-infringing or otherwise lawful; or (c) if, in
PeerApp’s reasonable opinion, neither (a) nor (b) above is
commercially feasible, terminate the license and refund the
amounts Licensee paid for the Licensed Software as
depreciated on a straight-line sixty (60) month basis. This shall
be Licensee’s sole and exclusive right and remedy for
intellectual property infringement, notwithstanding anything
to the contrary in this Agreement or elsewhere contained.
6.

Warranties & Disclaimer

6.1
Seller warrants that for a period of 90 days from
delivery of the Products by Seller, that the Licensed Software
shall be free from any material defects in materials and
workmanship. Seller shall have no liability under this
foregoing warranty in the event of (i) failure to follow Seller's
instructions for installation or use of the Products, or (ii)
alteration or misuse of the Products in any way, or (iii) the use
of any materials or parts not manufactured or approved by
Seller with or in the Products without the express written
consent of Seller.
6.2
Seller's sole and exclusive liability arising out of any
breach of a term or condition of the warranty set forth in
Section 6.1, and the Licensee's sole and exclusive remedy is
expressly limited, at the Seller's option, to either (i) refund the
purchase price paid by Licensee for such Licensed Software
(without interest), or (ii) repair and/or replacement of such
Licensed Software, at Seller's election, and such remedies
shall be exclusive and in lieu of all others. in no event shall
seller be liable for indirect, special, incidental or
consequential damages of any nature, including, but not
limited to, personal injury or property damage. Licensee's
recovery from Seller for any claim shall not exceed the
purchase price paid by Licensee for the Licensed Software,
irrespective of the nature of the claim, whether in tort
(including, without limitation, negligence), contract or
otherwise.

6.3
Licensee's sole and exclusive remedy with respect
to the warranty noted above shall be to have the defective
Licensed Software repaired or replaced (at Seller's option) at
the delivery point noted on the order or for Seller to remedy
any other non-conformance of the Licensed Software to
enable such Licensed Software to materially conform to
Seller's functional specifications.
6.4
Exclusive Remedy. Following the 90-day period set
forth above, Licensee's sole and exclusive remedy and
PeerApp’s sole and exclusive obligation in case of any
defect in the Licensed Software shall be as set forth in a
separate maintenance and support agreement Licensee
shall enter into with PeerApp. Under such support
agreement such resellers or representatives shall attempt to
correct any material failure of the Licensed Software to
perform in accordance with their documentation (remedies
may include, without limitation, software patches or
workarounds as required). PeerApp does not warrant in any
way that the operation or utilization of any Product(s) will be
uninterrupted or error free, nor does it guarantee that its
remedial efforts will correct any nonconformance. PeerApp
shall have no liability under this Section 6.4 or otherwise with
respect to any failure of the Products to perform as
warranted if such failure results from improper use or any
changes or modifications made to the Products by Licensee
or any third party.
6.5
Third-Party Information & Data. LICENSEE EXPRESSLY
RECOGNIZES THAT PEERAPP DOES NOT OPERATE, CONTROL
OR ENDORSE ANY INFORMATION, THIRD-PARTY PRODUCTS,
OR SERVICES AND THAT THIRD-PARTY PRODUCTS OR SERVICES
ARE NOT AFFILIATED WITH PEERAPP. PEERAPP SHALL NOT BE
LIABLE TO LICENSEE OR ANY THIRD PARTY FOR ANY COST OR
DAMAGE ARISING EITHER DIRECTLY OR INDIRECTLY FROM ANY
TRANSACTION INVOLVING THIRD PARTIES’ INFORMATION,
PRODUCTS OR SERVICES.
6.6
DISCLAIMER. PEERAPP MAKES NO WARRANTY OF
ANY KIND, WHETHER EXPRESSED OR IMPLIED, WRITTEN OR
ORAL, EXCEPT AS EXPRESSLY STATED HEREIN. PEERAPP
DISCLAIMS ALL OTHER WARRANTIES, EXPRESSED AND IMPLIED,
INCLUDING WITHOUT LIMITATION THE IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE WITH
RESPECT TO ALL PRODUCTS, UPDATES, UPGRADES, NEW
RELEASES AND ALL OTHER PRODUCTS, SERVICES, MATERIALS
AND OTHER ITEMS FURNISHED UNDER, OR IN CONNECTION
WITH, THIS AGREEMENT. PEERAPP DISCLAIMS ANY EXPRESS OR
IMPLIED WARRANTY OF FITNESS OF THE SOFTWARE AND/OR
THE PRODUCTS FOR USE IN HAZARDOUS ENVIRONMENTS
REQUIRING FAIL-SAFE PERFORMANCE, INCLUDING WITHOUT
LIMITATION, THE OPERATION OF NUCLEAR FACILITIES, AIR
CRAFT NAVIGATION OR COMMUNICATION SYSTEMS, AIR
TRAFFIC CONTROL, WEAPONS SYSTEMS, DIRECT LIFE-SUPPORT
MACHINES, OR ANY OTHER APPLICATION IN WHICH THE
FAILURE OF THE SOFTWARE COULD LEAD DIRECTLY TO DEATH,
PERSONAL INJURY, OR SEVER PHYSICAL OR PROPERTY
DAMAGE. PEERAPP EXPRESSLY DISCLAIMS ANY WARRANTY,
INCLUDING FREEDOM FROM INFRINGEMENT, WITH RESPECT TO
ANY CONTENT OR DATA UTILIZED OR TRANSMITTED BY
LICENSEE WHILE USING THE PRODUCTS. NOT IN LIMITATION
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THEREOF, PEERAPP EXPRESSLY DISCLAIMS (AND LICENSEE
SHALL HOLD PEERAPP HARMLESS FROM) ANY AND ALL
LIABILITY ARISING FROM, OR IN CONNECTION WITH (A) THE
FUNCTIONALITY, PERFORMANCE, TRUTHFULNESS, ACCURACY,
OR COMPLETENESS OF ANY CONTENT TRANSMITTED OR SENT
BY LICENSEE, (B) ANY CLAIMS THAT SUCH CONTENT INFRINGES
ANY COPYRIGHT OR OTHER INTELLECTUAL PROPERTY RIGHT,
MISAPPROPRIATES OR VIOLATES ANY RIGHT OF PRIVACY OR
PUBLICITY, OR DEFAMES ANY PERSON OR BUSINESS, OR IS
OBSCENE OR OTHERWISE OFFENSIVE OR INAPPROPRIATE, AND
(C) INFORMATION THAT IS GATHERED FROM LICENSEE, IF AT
ALL, BY THIRD PARTY CONTENT PROVIDERS.
7.

General Limitation of Liability

7.1
Limitation of Liability. Except for the indemnification
obligation, as set forth in section 5.1 above, PeerApp's (and
its suppliers’) entire liability, and Licensee's exclusive remedy,
for any and all claims arising under or in connection with this
Agreement or related to any item or service provided under
or in connection with this Agreement, regardless of the form
of the action (including negligence), whether in breach of
warranty, contract, tort, strict liability or otherwise, shall be
limited to an amount equal to the license fee(s) paid to
PeerApp by Licensee for that part of the Product(s) that is
related to the claim, as depreciated on a straight-line sixty
(60) month basis.
7.2
EXCLUSION OF DAMAGES. IN NO EVENT SHALL
PEERAPP, ITS OFFICERS, DIRECTORS, AGENTS AND EMPLOYEES
(OR ANY OF ITS SUPPLIERS) EVER BE LIABLE FOR DAMAGES
RESULTING FROM LOSS OF DATA, LOST PROFITS, BUSINESS
INTERRUPTION, LOST REVENUE, OR LOST BUSINESS, IN
CONNECTION WITH THE USE OF ANY PRODUCT OR ANY
HARDWARE OR SERVICE PROVIDED UNDER THIS AGREEMENT,
NOR FOR COSTS OF PROCUREMENT OF SUBSTITUTE GOODS,
NOR FOR ANY SPECIAL, INDIRECT, INCIDENTAL OR
CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN
CONNECTION WITH, THIS AGREEMENT OR ANY PRODUCT,
SERVICE OR HARDWARE PROVIDED UNDER THIS AGREEMENT,
WHETHER IN BREACH OF WARRANTY, CONTRACT, TORT, STRICT
LIABILITY OR OTHERWISE (INCLUDING NEGLIGENCE), EVEN IF
PEERAPP HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH
DAMAGES.
8.
Licensee’s Reference. So long as Licensee is
satisfied with PeerApp’s fulfillment of its duties and obligations
hereunder, Licensee will act as a strong reference for
PeerApp. PeerApp may use Licensee’s name in its
customers’ list on its web site and in its media relations and
press releases, and any advertising, mailings or any
promotional activity (including details of the particular
transaction with Licensee, such as quantity, location and
price), and may request Licensee to provide quotes and
testimonials for PeerApp’s use within marketing materials,
provided, however, PeerApp shall, upon request of Licensee,
provide Licensee with the opportunity to review such
marketing material prior to publication.
9.
Audit. Licensee shall keep records of transactions
and data required sufficient to determine Licensee’s use of
the Products and compliance of its obligations hereunder for

at least five (5) years. PeerApp shall have the right, at its
expense, to audit such records, subject to confidentiality
obligations, on not less than ten (10) days written notice to
Licensee, during Licensee’s regular business hours. If the
audit reveals Licensee’s use of the Products has exceed that
contemplated by this Agreement and the limitations set forth
herein, PeerApp reserves all rights available to it in law and
equity, including, but not limited to, immediate termination
of this Agreement.
10.

General

10.1
Integration. This Agreement supersedes all prior oral
and written agreements and understandings between the
parties related to the subject matter hereof, and constitutes
the complete and exclusive statement of such agreement.
10.2
Headings. Headings in this Agreement are for
reference only, and shall be disregarded when interpreting
the terms hereof.
10.3
Export Controls. Licensee shall not export or
attempt to export any Product outside of the United States
without the prior written consent of PeerApp.
10.4
Assignment. Neither this Agreement nor any of
Licensee's rights or obligations under this Agreement shall be
assigned or transferred by Licensee voluntarily, by operation
of law or otherwise, without the prior written consent of
PeerApp and any attempted assignment or transfer without
such consent shall be void. Licensee agrees that this
Agreement binds Licensee and each of its employees,
agents and persons associated with it, including Licensee's
affiliated and subsidiary firms, corporations and other
organizations.
10.5
Force Majeure. PeerApp shall not be liable for any
failure or delay in performing services or any other obligation
under this Agreement, nor for any damages suffered by
Licensee by reason of such failure or delay, which is,
indirectly or directly, caused by strike, riot, natural
catastrophe or other act of God, or any other cause beyond
PeerApp’s reasonable control.
10.6
No Waiver. If either party fails to perform any of its
obligations hereunder and the other party fails to enforce
the provisions relating thereto, such party's failure to enforce
this Agreement shall not prevent its later enforcement.
10.7
Severability. If any provision of this Agreement is
determined by a court to be, or becomes, invalid,
unenforceable or illegal, such provision shall be (a) modified
to be made valid, enforceable and legal in such a manner
as to best effectuate the manifest intent of the parties on the
date hereof, or (b) deemed eliminated where such
modification is not practicable; and the remainder of this
Agreement shall remain in effect in accordance with its
terms as modified by such modification or deletion.
10.8
Notices. All notices and correspondence under
this Agreement shall be in writing and shall be delivered by
personal service, confirmed facsimile, electronic mail,
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express courier, or certified mail, return receipt requested, to
the addresses first set forth herein, or at such different address
as may be designated by such party by written notice to the
other party from time to time. All notices shall be deemed
received and effective upon receipt if delivered personally
or sent by express courier, confirmed facsimile or electronic
mail, and seven (7) days after mailing if sent by certified mail.
10.9
Venue, Governing Law, etc. This Agreement and
all transactions hereunder shall be governed by and
construed in accordance with the substantive law, (but not
the choice-of-law [conflict of laws] rules) of The
Commonwealth of Massachusetts. Licensee hereby
irrevocably consents to the exclusive jurisdiction of the United
States District Court for the District of Massachusetts and any
court of The Commonwealth of Massachusetts which sits in
the City of Boston, over any action, suit or proceeding arising
hereunder. The United Nations Convention on Contracts for
the International Sale of Goods shall not apply to any of the
transactions contemplated by this agreement. Licensee
further waives any personal service of any and all process
upon it and consents that all such service of process may be
made by certified mail, return receipt requested, addressed
to Licensee at the address hereinabove stated or at such
other address as hereinafter designated by Licensee; and
service so made shall be conclusively considered made and
complete five (5) business days after the same has been
mailed. Licensee waives, to the extent permitted by
applicable law, trial by jury in any action between the
parties.

10.10
Attorney Fees and Costs. If any legal action is
brought in connection with this Agreement, the prevailing
party shall be entitled to receive its reasonable attorney fees
and court costs in addition to any other relief it may receive.
10.11
Modifications. No modifications of this Agreement
shall be binding upon either party unless made in writing and
signed by an authorized representative of PeerApp and
Licensee.
10.12
Survival. The following Sections shall survive the
expiration or termination of this Agreement: Section 4
“Intellectual Property Rights & Confidential Materials”;
Section 5 “Intellectual Property Infringement”; Section 6
“Limited Warranty & Disclaimer”; Section 7 “General
Limitation of Liability”; and Section 10 “General.”
10.13
Limited Use. The Licensed Software and the
Documentation have been developed at private expense
and are sold commercially to the general public. They are
provided under any U.S. government contracts or
subcontracts with the most restricted and the most limited
rights permitted by law and regulation. Whenever so
permitted, the government and any intermediate buyers will
obtain only those rights specified in PeerApp’s standard
commercial license. Thus, the Licensed Software referenced
herein, and the Documentation provided by PeerApp
hereunder to any agency of the U.S. Government or U.S.
Government contractor or subcontractor at any tier shall be
subject to the maximum restrictions on use as permitted by
federal acquisition regulations.
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